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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1824 
MELVIN AUGUSTUS TOLER, Appellant, 
versus 
KATHRYN VIRGINIA TOLER, Appellee. 
PETITION FOR APPEAL. 
Petitioner, Melvin Augustus Toler, appellant, respectfully 
represents that he is aggrieved by a final decree of the Cir-
cuit Court of the City of Norfolk rendered on the 30th day 
of July, 1936, in a divorce suit brought by I{athryn Virginia 
Toler against him, in which he filed an answer and cross-bill, 
and by which decree she was gTanted a divorce a mensa on 
the ground of cruelty, custody of their two children, alimony 
and support money for the children, and the cross-bill ·was dis-
missed (R., p. 6). A transcript of the record is herewith filed, 
to which reference is made. 
THE ERROR ASSIGNED IS: that the Circ.uit Court 
erred in granting Mrs. Toler a divorce, custody of children 
and alimony, and in not granting Mr. Toler a divorce, and 
custody of children on his cross-bill, and dismissing the cross-
bill (R., p. 6). 
THE FACTS shown by the record are very brief, the evi-
dence was all taken ore te'WU.s, and there was very little con-
flict on the essentials of the case. 
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Only three witnesses testified on behalf of Mrs. Toler: her-
self and two police .officers. 
1\-frs. Toler's bill sought a divorce for desertion and cruelty. 
It was obvious Mr. Toler had not deserted her, but the court 
granted her a divorce for ct .. uelty (R., p. 6), so we shall in-
vestigate the situation as to cruelty. On this subject her bill 
avers (R., p. 2): 
'' 2. That the said defendant, without cause or justifica-
tion whatsoever, treated your complainant cruelly, placing 
her in apprehension of further bodily hurt; that is to say that 
on numerous. occasions the said defendant struck your com-
plainant and finally on June 17, 1936, in addition to other 
cruel treatment, he struck your co1nplaina;nt on the shoulder 
and severely injured her." (Italics added.) 
This suit was brought in July, 1936, after she had Mr. Toler 
before the Juvenile & Domestic Relations Court for this blow 
on June 26, 1936, in which court, after a hearing, he had been 
acquitted. (R., pp. 18, 29, 30.) 
Under the Virginia cases of Wright v. N'right, 164 Va. 245, 
and Eagle etc. Co. v. Heller, 149 Va. 82, the matter of 
June 17, 1936, seems res adj'u.dicata or estopped by judgment 
in favor of 1\ir. Toler . 
. But if the matter of June 17, 1936, be wide open, by ex-
amining the evidence at bar 've ·will see that there is no con-
flict in the evidence as to what happened on that occasion, and 
that it falls far short of what amounts to cruelty to justify a 
divorce and the separation of a man from his home and chil-
dren. 
On this subject Mrs. Toler testified: 
'' Q. When did he strike you last~ 
"A. The 17th of June, last month" (R., p. 18). 
* • * 
'' Q. That is the time you had him in the Juvenile Court 
for that? 
''A. ltes, sir. 
'' Q. Where did he strike you 1 
"A. Rig·ht here (indicating arm)." (R., pp. 18, 19.) 
She testified Dr. Rogers and her mother saw the bruise, 
that both were right in Norfolk, but neither called to court 
(R.~ pp. 19, 20). . 
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'' Q. You f-my he struck you on the 17th of June. That was 
one blow, was it 1 
"A. vVith his fist, yes.'' ( R., p. 20 bottom and. p. 21 top.) 
It is to be noted that Mrs. Toler gives none of the circum-
stances· of this blow, the vital bl~w upon which her case de-
pends. 
Sergeant Holschmak€r testified that he was called to the 
Toler home with Officer Etheridge on this occasion, and Mr. 
Toler admitted he had struck his wife. 
" * * * They had a11 argument there and the lady, she was 
crying, and he was standing up at the head of the stairs when 
we got there and his wife made the remark that he had struck 
her, and he said 'Yes, I struck her', and said 'I will tell you 
how it 'lvas', and I said, 'I am not trying the case. I don't 
want to know nothing about it, but if I come back here I am 
g·oing to ride you down in that wagon'.'' * * * (Italics added.) 
CR., pp. 22, 23.) · 
No arrest was asked nor n1ade at that time. 
He also testified he thought one side" of her face was kind 
of bruised or scratched", but was not clear about that (R., 
p. 23). (She didn't claim her face was touched.) 
Officer Etheridge testified that on the June 17th occasion 
1\f r. Toler ''admitted frankly'' having hit his wife (R., pp. 
· 26, 27), and the officer thought she had a bruise on her 
shoulder and arm, but the officer did not look at it and would 
not be positive (R., p. 28). 
What really happened on June 17, 1936, is testified to in 
detail by Mr. Toler, witho~tt a.ny contradiction 1.vhatever, and 
although 1\rfrs. Toler testified again later in the case she did 
not deny a particle of 1\ir. Toler's evidence on this subject. 
~fr. 'l'oler testified: 
That he was studying to try to get into the Navy, which 
would increase his salary, and he usually studied in the 
kitchen nway from the children.· He had been studying this 
course 2 years (R., p. 50). That one child, Juanita, slapped 
tlw other. Joan, and 1\ir. Toler reproved Juanita, to which 
~Irs. Toler objected, and Juanita cried (R., pp. 37-38). 
That Jlfr. Toler then went into the kitchen with three large 
books to :-;tudy, and started to take the iron off the ironing 
board, the kitchen having a better light and being quiet. His 
wife followed him into the kitchen, said she had not finished 
ironing, and he asked her to wait till next day. She said she 
was going to finish that night (R., p. 39). 
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Now we quote his undisputed testimony (R., p. 39, etc.): 
"And I satd 'what makes you so G. D. contemptible?' And 
she turned around and hit me on my back. This was in the 
kitchen. I thought the best thing for me to· do was to get 
up and go out. I have done it many times when I didn't want 
to get in an argument. I went in the dining room, and she 
drew back and hit me again and I said, 'IGtty, don't hit me 
again'. So I went over to the radio and cut it do'vn and 
was going for my hat and coat and she hit me again and 
pushed me, and when she did I lost my head finally and hit 
her, and if I had hit her hard I would drove her through 
the wall, but when I turned around to see what she was doing 
I pulled my blow and touched her on the arm, and it was such 
a surprise to her that she didn't know what to do and sat down. 
I didn't knock her down but she sit down, and was hollering 
and screaming all the time we were in the kitchen and there 
were people all out on the street, and as soon as I hit her or 
went through the motion of. hitting her I went on the back 
porch and the people were standing all around there.'' 
He had left the kitchen and gone to the dining room with 
her pursuing him and repeatedly hitting him, before he finally 
turned and gave her one blow on her arm or shoulder (R., pp. 
39-40). His wife then went across the street, saying her arm 
was broken (and presumably 'phoned the police). She then 
came back home, went in the bedroom and put the children 
to bed, and Mr. Toler was sitting in a cha~r reading when 
the police came (R., p. 40). ~Ir. Toler testified that this was 
the only time he had ever struck his wife (R., pp. ~1, 44). 
Certainly to strike his wife one blow on the arm or shoul-
der, after she had. pursued him and had struck him several 
times is no.t cruelty on his part. 
If there was any cruelty by the husband prior to June 17, 
1936, such former cruelty had been condoned, and could not 
be effective unless the cruelty claimed on June 17, 1936, was 
proved and reopened old cruelty. 
But no former cruelty was proved at all. 
Mrs. Toler made the general statement: 
''I-I~ has struck me on numerous occasions'' (R., p. 12), 
without any circums~ances sho\vn, and without corrobora-
tion, and denied by ~fr. Toler. 
She was in nowise afraid of Mr. Toler, living in the same 
house with him and eating at the same table until this. suit 
was brought (R., p. 16). 
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ARGU:l\fENT. 
Mrs. Toler in fact deserted 1\{r. Toler. and after the .Judge 
of the Juvenile & Domestic Relations Court tried to arrange 
reconciliation she refused reconciliation (R., p. 30). · 
We submit that the evidence falls far short of justifying a 
divorce for Mrs. Toler, and shows !fir. Toler has been de-
serted by her. 
To permit a woman to get a divorce on such evidence would 
be contrary to the settled law of Virginia. 
The case of Butler v. Butler, 145 Va. 85, seems to control 
the case at bar in favor of Mr. Toler. The Butler case was 
weaker for the husband than the case at bar, as in that case 
the husband had been convicted of assault and battery on his 
wife by the police justice {145 Va. 89), while in the instant 
case Mr. Toler had been acquitted (R., pp. 29-31). 
In Butler v. Butle1·, the wife sued for divorce for cruelty, 
and the husband filed a cross bill for disertion. The court 
denied the wife's claim, and gave the husband a divorce for 
desertion and custody of the children. The opinion in that 
case says in part (145 Va. 88): 
* * * ''The final desertion by the wife took place on March 
23, 1923, after one of these scenes, during· which complain-
ant kicked and scratched respondent and respondent slapped 
complainant on the thigh. 
".The h~tsband was probably not always as long-s~tff ering 
as he n~i,qht have been, but that he was provoked beyond en-
durance at times is shown bevond a doubt. Under all the 
circumstances, in view of his wife's conduct, he was not guilty 
of such cruelty as would justify desertion by her. 
"The law does not permit courts to sever marriage bonds 
and to break up households merely because husband and wife, 
through unruly tempers, lack of patience and uncongenial na-
tlues, live unhappily together. It requires them to submit to 
the ordinary consequences of human infirmities and unwise se-
lections, and the misconduct which will form a good ground 
for legal separation must be very serious and such as amounts 
to extreme cruelty, entirely subversive of the family rela-
tions, rendering the association intolerable. 
"The husband here 'Was not .c;hown to be guilty in this ,grave 
.r;ense or to the extent that would justify desertion. When he 
stepped beyond the mark he did so under the most serious 
provocation.'' (Italics t:tdded.) · 
Also, a very pregnant circumstance in the case at bar is, 
that 1\frs. Toler never called as a witness any neighbors, rela-
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tive, or any person at all except the two police officers, who 
knew scarcely anything·. No witness said that Mrs. Toler 
was good-tempered, nor a good wife, nor good mother-not 
even a member of her family spoke for her. 
Mr. Toler's character and good temper, and kindness as 
a husband and father 'vere proved by several witnesses: 
John Crockford, who had once lived in the same house with 
the couple, said (R., p. 55): 
''He was about one of the best husbands I knew in the house 
with anyone. I have never seen him out of temper * * * . '' 
Lucy C. Brune, sister of 1fr. Toler, testified (R., p. 58): 
"He has always been kind and considerate" "" 6 * "she is 
tempermental and high strung.'' 
Mrs. Sarah Elizabeth Stanton, who had lived in the same 
house with this couple for six months in 1932 and 1933, and 
saw them every day, testified: 
'~Well, he was, as far as I could tell, a very nice man, very 
good, a good provider for- his family, and ·was always ready_ 
to do anything· when called upon.'' (R., p. 60.) 
H. A. Cantrell, who lived next door some 8 months about 
three years ago, testified: 
"I ~an 't say I have ever seen the man mad." (R., p. 63.) 
This petition is adopted as the opening brief, a copy here-
of was mailed to counsel for Mrs. Toler on October 2, 1936, 
and oral argument for granting the writ is requested. 
Petitioner prays that an appeal may be granted, said de-
cree of the Circuit Court reviewed and reversed, a divorce 
refused Kathryn-Virginia Toler, a divorce granted petitioner, 
the custody of the children awarded to petitioner, and such 
other and further relief granted as may be adapted to the 
nature of the case. 
MELVIN AUGUSTUS TOLER, 
By JAS. G. MARTIN & SON, 
· · Counsel. 
Melvin A. Toler v. Kathryn V. Toler 
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I, Jas. G. Martin, counsel practicing in the Supreme Court 
of Appeals of Virginia, certify that in my opinion sufficient 
matter of error appears in the proceedings and decree shown 
by the record accompanying the above petition, to make it 
proper for the same to be reviewed by this court. 
JAS. G. MARTIN. 
Received Oct. 5, 1936. 
J. W. E. 





Pleas before the Circuit Court of the City of :Norfolk, 
at the Courthouse thereof, on the 26th day of September, 
in the year 1936. 
BE IT REME:tviBERED, that heretofore, to-wit: In the 
Clerk's Office of the Circuit Court of the City of Norfolk, 
at the rules held for said Court on the third Monday in July, 
1936, came t~e Complainant Kathryn Virginia ·Toler, and filed 
her Bill of Complaint against the Defe·ndant, Melvin Augus-
tus Toler, in the following \vords: 
Virginia: 
In the Circuit Court of the City of Norfolk. 
]{athryn Virginia Toler, Complainant, 
'V. 
Melvin Augustus Toler, Defendant. 
In Chancery. 
BILL OF COMPLAINT. 
To the Honorable Allan R. Hanckel, Judge of the Court afore-
said: · 
Your complainant, Kathryn Virginia Toler, respectfully 
represents : 
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1. That on the- 20th day of ·February, 1930, your complain-
ant, whose maiden name was Kathryn Virginia Carr, was 
lawfully· married in the City of Norfolk, Virginia, to Melvin 
.Augustus Toler, as will appear from a certificate 
page 2 ~ of marriage filed herewith, marked exhibit "A", 
a:nd made a part of this bill ; and, 
2. That the said defendant, without -cause or justifi~ation · 
whatsoever, treated your complainant cruelly, placing her 
in apprehension of further bodily hurt; that is to say that 
on numerous occasions the said defendant struck your com-
plainant and finally on June 17, 1936, in addition to other 
cruel treatment, he struck your complainant on the shoulder 
and severely injured her ; and 
3. That during the month of Nlarch, 1936, the. said defend-
ant wilfully deserted your complainant; that is to say on 
the 5th day of l\iarch, 1936, the said defendant ordered your 
complainant to leave their home, which your complainant re-
fused to do; that during the latter part of March, 1936, the 
said defendant left the bedroom occupied by your complain-
ant and moved all of his personal effects into another por-
tion of the house ; and 
4. That there were two children born of the said marriage, 
namely: Juanita Virginia Toler, ag·e five, and Joan Lorraine 
'l1oler, age three, and are now in the custody of your com-
plainant; and 
5. That your complainant and the said def~ndant are domi-
ciled in, and are, and have been actual bona fide residents of 
the City of Norfolk, and State of Virginia, for at least one 
year preceding· the commencement of this suit; -and 
6. That your complainant lagt cohabited with the said de-
fendant in the .City of Norfolk, Virginia. 
In Consideration Whereof, and Forasmuch as your com-
plainant is remediless in the premises save in a Court of 
equity, your complainant prays that the said Melvin Aug1ls-
tus ·Toler, be made a party defendant to this bill and 
page 3 ~ required, but not on oath, to answer the same, the 
oath being hereby waived; that proper process may 
be issued; that a divorce a mensa et thoro from the said Mel-
vin Augustus Toler may be decreed her, to be in due course 
n1erged into a divorce a vinculo 1natrimonii; that the perma-
nent care, custody and control of the said infant children, 
,Juanita Virginia Toler and Joan Lorraine Toler, be awarded 
to your complainant, that such sums of money as the Court 
may deem proper be awarded to your complainant for the 
support and maintenance of the said children; that such sums 
of money as the Court may deem proper be awarded to your 
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complainant as permanent alimony, and that reasonable coun-
sel fees and costs be awarded your complainant; and that 
your complainant may have all such further, other and gen-
eral relief in the premises as the nature of her case may re-
quire or to equity shall seem meet. And your complaniant 
will ever pra-y:, etc. 
KATHRY~N 'VIRGINIA TOLER, Complainant. 
RALPH H. DAUGHTON, Counsel. B. 
State of Virginia, 
City of Norfolk, to-wit: 
Kathryn Virginia Toler, the complainant named in the fore-
going bill, being first duly sworn, says that the facts and 
allegations contained therein are true, except so far as they 
· are therein stated to be on information, and that so 
page 4 ~ far as they are therein stated to be on information 
she ·believes them to be true. 
KATI-IRYN VlliGINIA TOLER, Complainant. 
Taken, subscribed and sworn to before me, Nora D. Bul-
lock, a Notary Public of and for the City aforesaid, in the 
State of Virginia, thi~ 18th day of July, 1936. 
NORA D. BULLOCK, 
Notary Public. 
The follo,ving is Exhibit "A" filed with the foregoing Bill 
of Complaint : 
V. S. Form 77. 25M.-3-6-35 
page 5 ~ ~fARRIAGE LICENSE 
(Seal of. Court 
l1ere superimpos-
ed on an ad-
hesive wafer) 
Virginia, City of Norfolk, to-wit: 
To Any Person Licensed to Celebrate 
Marriages: 
10 Supreme Court of Appeals of Virginia. 
You are hereby authorized to join together in the Holy 
State of Matrimony, according to the rites and ceremonies 
of your Church or religious denomination, and the laws of 
the Commonwealth of Virginia, 
]tfelvin Augustus Toler and l{athryn Virginia Carr 
Given under my hand, as Clerk of Corporation Court of 
Norfolk (or City) this 2p day of Feb., 1930. 
"\V. L. PRIEUR, JR., Clerk. 
MARRIAGE CERTIFICATE 
To be annexed to License required by Section 5074 of the 
Code of Virginia 
'Virginia: 
In the Clerk's Office of the Corporation Court for the City 
of Norfolk. 
Date of Marriage Feb. 20, 1930. Place of Marriage, Nor-
folk, Va. 
(Full Name of Parties) 
Melvin Augustus Toler and !Cathryn Virginia Carr. 
Age of Husband 23 years; Condition (single, 'vidowed or 
divorced) Single. 
Age of Wife 20 years; Condition (sing·l~, widowed or di-
vorced) Single. 
Race (white, colored or otherwise) of Husband White of 
Wife White. 
Husband's Place of Birth Newberry, N. C. Mailing Ad-
dress (present) Portsmouth, Va. 
Wife's Place of Birth Annapolis, ~1:d. Mailing Address 
(present) 850 W. 50th St., City. 
Names of Parents-Husband D. A. Toler and Katherine 
Daw Toler. ·wife, James E. Carr and Josephine Hollidayoke 
cu~ . 
Occupation of Husba·:qd Clerk. 
Given under my hand this 20 day of February, 1930. 
(Seal) W. L. PRIEUR, Jr., Clerk. 
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I, Howard I. Stewart, a Minister of the Baptist Church, 
or religious order of that name, do certify that on the 20 
day of Feb., 1930, at Norfolk, ·virginia, under authority of 
the above License, I joined together in the Holy State of 
Matrimony the persons named and described therein. I quali-
fied and gave bond according to law authorizing me to cele-
brate the rites of marriage in the County (or City) of Nor-
folk, State of Virginia. 
Given under my hand this 20 day of Feb., 1930 . 
. 
HOWARD I. STEWART. 
(Person who performs ceremony sign here) 
A Copy-· Teste: 
W. L. PRIEUR, JR., Clerk. 
By M. F. RUDOLPH, D. C. 
The Minister or other person celebrating a marriage is re-
quired, within thirty (30) days thereafter, to return the Li-
cense and Certificate of the Clerk and his certificate of the 
time and place at which the marriage was celebrated to the 
Clerk who issued the License; failure to comply with these 
requirements of the law makes the ~Iinister or other person 
celebrating the marriage liable to a fine of not less than ten 
nor more tha11 twenty dollars for each offense (See Section 
507 4 of the Code of Virginia, 1919). 
page 6 r Whereupon, the defendant failing to appear, 
plead, answer or demur, the cause was continued. 
And at another day, to-wit: In the Circuit ·court afore-
said on the 30th day of J nly, in the year, 1936 : 
This cause came on this day to be heard upon the bill and 
answer and cross-bill and general replications and oral evi-
dence heard before the court, the case being docketed by 
consent, the parties being present in person and by counsel, 
and was argued by counsel. 
On consideration whereof the court doth adjudge, order 
and decree: that said cross-bill be dis1nissed, and that said 
Kathryn Virginia Toler be, an she hereby is, granted a di-
vorce from bed and board from said 1felvin Augustus Toler 
on the ground of cruelty, and she is awarded the custody of 
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the children of the marriage, with the right to said Melvin 
A. Toler to see said children at all reasonable times. 
The court doth further adjudge, order and decree that said 
1vielvin Augustus Toler shall pay the said l{athryn Virginia 
Toler, until the further order of the court for alimony and 
support of said children, $50.00 each month, beginning with 
the month of August, 1936, payable in two instalments each 
· month of $25.00, on the 5th and 20th day of each month, and 
that he pay the costs of this suit, and a fee of $50.00 to Ralph 
H. Daughton and Samuel E. Forwood, and that this cause 
be removed from the docket. 
page 7 ~ The following is the answer and cross-bill filed 
by leave of the foregoing decree: 
.A:NSWER AND CROSS-BILL. 
For answer and cross-bill in this cause, said ~!elvin Au-
gustus Toler says : · 
1. True it is the parties were married Feb. 20, 193G. 
2. Paragraph No. 2 of the bill is not true. 
3. Paragraph No. 3 of the bill is not true. 
4. Paragraph No. 4 of the bill is· true. 
5. Paragraph No. 5 of the bill is true. 
6. Paragraph No. 6 of the bill is true. 
Said Melvin Augustus Toler has attempted to be reconciled 
with said !Cathryn Virginia Toler, but she refuses to be recon-
ciled; and she has no grounds for divorce against him. 
And for cross-bill, said ~!elvin Augustus Toler alleges that 
his said wife, Kathryn Virginia Toler has deserted him, still 
living in the house with him, and that in the presence of the 
Judge of the Juv-enile & Domestic Relations Court of this 
City on the 26 day of June, 1936, he offered reconciliation, 
but she refused, and from that time, at least, she has de-
serted and abandoned him. 
He prays that a divorce may be refused his wife, that he 
may be g-ranted a divorce from bed and board, and in due time, 
an absolute divorce, that he may be granted the custody of 
the children of the marriage, and such other relief as may 
be adapted to the nature . of the case. 
JAS. G. MARTIN, 
Counsel for lVIelvin ·A. Toler. 
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page 8 ~ The following is the Notice of Appeal filed here-
in: 
Sept. 23, 1936. 
To Kathr~ Virginia Toler: 
TAKE NOTICE, that I will on the 26th day of September, 
1936, at 11 a.m. present to the Judge of the Circuit Court of 
·Norfolk, Virginia, in his office, my certificate of exceptions 
jn the cha·ncery suit recently pending between us in that court, 
to have it signed and made part of the record, in order that 
I may apply for an appeal and S'ltpe1·sedeas. 
Also, take notice, that on the 30th day of September, 1936, 
at noon, I shall apply to the Clerk of said Court in his office 
for a transcript of the· record in said case, in order to apply 
for an appeal and supersedeas. 
MELV~N AUGUSTUS TOLER, 
By JAS. G. ~1:ARTIN & SON, Counsel. 
Service accepted, Sept. 23, 1936. 
RALPH H. DAUGHTON,. 
MS. Counsel for Kathryn Virginia Toler. 
And at another day,_ to-wit: In the Circuit Court afore-
said, on the 26th day of September, in the year, 1936, the 
day and year first hereinabove written: 
page 9 ~ . This day _in due time and after proper written 
notice, 1\{elvin August1.1s Toler presented his cer-
tificate containing all the evidence in this case, and said cer-
tificate was duly signed and made part of the :Pecord in this 
ease. 
The following is the certificate containing all of the evi-
dence referred to in the foregoing decree: 
· page 10 ~ Virginia: 
li1 the Circuit Court of the City of ·Norfolk. 
·Kathryn Virginia Toler 
v. 
Melvin Augustus Toler. 
· -14 Supreme Court of Appeals of Virginia. 
In Chancery. 
This certifies that in this case all the evidence 'vas taken 
1Jre ten·us before the court, and the following· evidence on 
hehalf of the plaintiff and of the defendant, as hereinafter de-
noted, is all the evidence that was introduced on the trial 
of this case, to-wit: 
'page 11 ~ ~Ir. Martin: I would like to excuse the witnesses 
and make a little opening statement, your Honor. 
Note: The witnesses were excluded and opening state-
n!ents were made by counsel for the respective parties. 
IUTHRYN VIRGINIA TOLER, 
the complainant, being first duly sworn, testified as follows: 
By Mr. Daughton: 
Q. How long have you been married? Talk out loud. 
A. I was married six vears last February 20th. 
Q. How many children have you? 
A. Two. 
Q. How old are they? 
A. Three and five. 
Q. Boys or girls 7 
A. Two girls. 
Q. You charge in your bill that you and your husband sepa-
rated and that he deserted your bed chamber some time back 
in March? 
A. Yes. 
Q. What about that? 
page 12 ~ A. He left my bed some time in March, the lat-
ter part of ~larch, and 'vent to another bedroom. 
Q. And has continued to occupy that bedroom? 
A. Yes, sir. 
Q. And you have continued to sleep alone? 
A. Yes. 
Q. You charge various acts of cruelty. Have you and your 
husband had any prior trouble prior to this last separation T 
A. Yes. He has struck me on numerous occasions. 
Q. Have you ever separated before? 
A. Yes, he left me several times. 
Q. How many times? 
A. It is kind of hard to say. 
Q. Two or three times f 
A. Yes. 
Q. Yon have ahvays taken him back~ 
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A. Yes. 
Q. Those times he left you, those children were left in 
your custody? 
A. Yes. 
Q. Do you know what your husband's income is, salary! 
A. One hundred and thirty some dollars. 
Q. I asked you what his salary was. 
A. One hundred and thirty odd dollars a month. 
page 13 ~ By the Court: 
Q. What does he do 1 
A. Works at the Virginian Railroad as a clerk. 
By Mr. Daughton: 
Q. What has he done to you 7 What are the acts of cruelty 
you complain of? · 
A. He has struck me in the face, has taken my arm and 
thrown me to the floor, and reeently he struck me with his 
fist. 
Q. How many times have the neighbors in your neighbor-
hood sent the police in there on account of his beating you 
or on account of some disturbance there Y 
A. On two occasions officers have been to our home, once 
in March and once last month, J nne. The neighbors called 
them. 
Q. Who has occupied your home besides you and your 
husband and two children for the last six months? 
A. In February there was a young girl living at the home 
taken at his suggestion and placed there by Mrs. Wain-
wright. 
Q. How old is that young girl? 
A. About 17 or 18. 
Q. Had she been taken away from her parents? 
.A .• No. She had been living with my sister-in-law. 
Q. She was placed there by lVIrs. Wainwright? 
A. Yes. 
Q. Did the court pay you anything for this girl's 
page 14 ~ board? 
·A. No. 
Q. Didn't get anything for it? 
A. No, sir. 
Q. What. was your husband's conduct with this 17-year-old 
girl? 
A. She had been sitting on his lap in the living room and 
leaning up against his chest ·and would go to sleep, and 
numerous other things at other times, and he was not speak-
ing to me in 1\:Iarch and wanted to take her out, and he had 
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had her out two nights before for over two hours in his au-
tomobile. 
Q. Would he take you ·with him T . . 
A. No. I suggested that I go along and he said rather 
than take me alpng he would not go at all, and he said if I 
said anything about it he would put me out. 
Q. Has he ever told you to get out of the house 7 
A. He told 1ne then to get out, and in the presence of offi-
cers to get out. 
Q. What caused these past separations behveen you and 
your husband, the same acts of cruelty? 
A. Yes. 
Q. And you would each time go back and live with him Y 
A. Yes. · 
Q. Is it true, as Mr. Martin said in his opening statement, 
that this last time, after getting a lecture from the judge of 
the J·uvenile and Domestic Relations Court, you 
page 15 ~ told him you were through and would not go back Y 
A. I didn't go back, and I saw no reason why 
his attitude would be different, and I think it is better for 
the children that I be separated because it is not the proper 
. environment that children be raised under those conditions. 
Q. How much has your husband contributed to your sup-
port for the last 15 days? 
A. I have had $18.75. 
Q. Out of which you ltad to do what 7 
A. Buy all the groceries and ice and any clothing we might 
need, and pay the children's insurance or for any other neces-
sities I might need. 
Q·. Your husband takes care of the house rent and milk 
bill? 
A. He does now. 
Q. How much house' rent do you pay? 
A. $24.00 a month. 
Q. And the milk bill is how much per day? 
A. 'Ninety-eight cents a week, less than $4.00 a month. 
Q. That is all he has to pay! 
A. And the gas, which averages around $3.00 a month, 
and lig·hts included which is sometimes $2.00 and sometimes 
$1.00, ·making an average of $3.00. 
Q. What he contributes to you, a dollar a clay, I think his 
Honor suggested temporarily, other than that dol-
page 16 ~ lar a day he ltas been contributing to you, or $32.00 
or $33.00 a mo·nth, he has the difference between 
that and $130.00 7 
.A. Yes. 
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Q. Leaving about $70.00 a month for himself? 
A. Yes. 
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Q. At the times the neighbors complained about the dis· 
tnrbances in your home, what police officers came there? 
A. Sergeant Holschumaker and Patrolman Etheridge.· 
Q. It so happened that those police officers answered both 
calls in the radio car? 
A. Yes. 
CROSS EXA~1INATION. 
llv Mr. Martin: 
··Q. You are living in the same house with your husband? 
A. Yes. 
Q. And eating at the same table 7 
A. He hasn't eaten his meals since I filed suit for divorce. 
Q. Since you :filed suit for divorce he stopped eating there~ 
A. And there has been other times he hasn't. He leaves 
in the morning and does not come home until late. 
Q. He 'vould eat at the same table until the 
page 17 ~ divorce was filed! 
A. I would say at times. he did and at times h~ 
didn't. 
Q. He always took his lunch downtown? · 
A. Yes. 
Q. Besides working for the Virginia Railroad he is taking 
a course trying to get in a Government position! 
A. He is in the ·Naval Reserves. : 
Q. And is trying· to get in there? 
A. Yes. 
Q. You are not cooperating with his working there at .all, 
are you? · 
A. I havr so far as helping with his lessons and sitting up 
until two o'clock and helping him do his lessons. 
Q. When was that Y 
A. I don't remember the exact date. 
~fr. Daughton: I would like to interrupt my friend, un-
less Mr. 1\fartin is trying to justify this. I don't see how co-
operating with him has anything to do with it. 
The Court: 'V\T e have gQt to find out aU we can about it. 
I want all the light I can get about it. 
1\fr. M:artin: I am trying to show that she has deserted 
him and he has not deserted her. 
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By Mr. Martin: 
Q. In the Juvenile Court on the 26th of last 
page 18 ~ month, I think you were present with your bus-
hand, were you, before the judge! 
A. Yes. , 
Q. On that occasion the judge talked to you about an hour, 
didn't he! 
A. I don't know the length of time. 
Q. But for some time? 
A. I know he talked to us. 
Q. Your husband said he was willing to _be reconciled 7 
A. As I remember it, I think he said for a while, and I 
didn't know what he meant by it. 
Q. You said you would not try it Y 
A. I said I wouldn't. 
Q. When did he strike you last Y 
A. The 17th of June, last month. 
Q·. Did anybody see him strike you Y 
A. No, no one in the room but him and I. 
By the Court: 
Q. You say on the 17th of June! 
A. Yes, sir. 
Q. This June Y 
A. June past. 
By Mr. Martin: 
Q. That is the time you had him in the Juvenile Court for 
that? : 
A. Yes, sir. 
pa@:e 19 ~ Q. Where did he strike you? 
A. Right here (indicating arm). 
Q. No doctor or anyone saw any bruises, did they? 
A. I had Dr. Rogers call, yes. 
Q. Dr. Rogers Y 
A. He told me I had a bruised nerve. 
Q. What? 
A. He told me on three occasions. 
Mr. Martin: We object to what he told her, may it please 
the Court. 
The Court : Yes. He asked you if he saw the place 1 
The Witness : Yes, on here. He said it was a bruised 
nerve. 
By Mr. ~Iartin: 
Q. lie lives here in Norfolk? .. · 
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.A. Dr. Rogers 7 
Q. Yes. 
A. Yes. 
Q. He isn't here today? 
A. No. 
Q. And wasn't in the Juvenile Court, was heY 
.l\ .. ·No. 
Q. Did anyone else see it Y 
A. Did anyone else see it 7 
Q. See any bruise or anything on you Y 
page 20 ? A. Yes. 
Q. Who? 
A. Mv n1other. 
Q. Where is she Y 
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A. She is at home. I didn't know it was necessary to bring 
her here. 
Q. Where was the bruise? 
A. Right here. · 
Q. You say he left your bed in ~Iarch, 1936? 
A. Yes. 
Q. Ho\v many people were sleeping in the same room with 
you when you separated and occupied separate rooms 1 
A. The same number always slept in there, the children 
and mvself. 
Q. Four of you f 
A. Yes. 
Q. There was another bedroom in the house that this girl 
had previously occupied, but she had moved out? 
.A. Yes. 
Q. So that he took the only room left and let you have 
ihe other room with the children so you would not all four 
be in the same room f 
A. That is not what he said the reason was. 
Q. At any rate, that is the result of it? 
A. That is what he did. He took another bedroom, yes. 
. Q. You say he struck you on the 17th of J nne. 
page 21 ~ That was one blow, was it? 
A. With his :fist, yes. 
Q. Before that time when did he strike you next? 
A. He threw me do'vn in March and took me by the arm 
and threw me in the floor and skinned my arm. 
Q. J\.farch, 1936? 
A. Ma reb 5th, to be exact. 
Q. Did anybody see that 1 
A. Anybody see him actually throw me down? 
Q. Yes. 
A. No. 
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Q. Nobody saw your arm afterwards did they, scratchedY 
A. I am not certain. I believe the officer did. 
Q. Any doctor? 
A. No. 
Q. You didn't leave him then~ 
A. No. 
Q. l{ept on living· with him? 
A. Yes. 
SERGEANT C. H. HOLSCHMAKER, 
sworn on behalf of the complainant, testified as follows: 
page 22 ~ By Mr. Daughton: 
Q. Sergeant Holschmaker, you are a sergeant 
of the Norfolk Police Department Y 
A. Yes. 
Q. In charge of one of the radio ·cars, I believe~ 
A. I was at one time. 
Q. How many calls have you answered to the home of 
Mr. and Mrs. Toler? 
A. Twice, two calls. 
Q. Do you recall what the first call was for Y 
A. The first call we went there and there was an argu-
ment there between the man and wife, and the remark was 
made that he was going around with a 17-year-old girl and in 
answering the remark he said, "Yes, I am going with her. 
She is right in that room right now and I am keeping her 
there''. 
Q. Was there any evidence, Sergeant, of his having struck 
this woman at that time? 
.A. Yes; he admitted at that time; in fact, he admitted both 
times I was there that he had struck her. 
Q. :The second time you went there, on whose call was that, 
do you know? 
A. I don't know whose call. We got the message over the 
radio. 
Q. What did the conditions indicate therein Y 
A. We found about the same conditions as there were be-
fore. They had an argument there and the lady, 
page 23 } she was crying, and he was standing up at the head 
of the stairs when we got there and his wife made 
the remark that he had struck her, and he said, "Yes, I 
struck her'', and said ''I will tell you how it was'', and :r 
said, ''I an1 not trying the case. I don't want to know noth-
ing about it, but if I come back here I am going to ride you 
down in that wagon. I am getting tired of coming up here". 
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Q. He admitted, however, that he struck her on both occa-
sionsf -
.A. Yes. 
Q. Were you close enough to see whether there was any 
evidence of his having struck her the last time you were 
there~ 
A. As I remember right, one side of her face was kind of 
bruised or scratched, something like that, if I remember right. 
Q. You are not clear about that? 
A. No, sir. 
Q. Was he pleasant towards you Y Did he welcome your 
intrusion there f 
A. What? 
Q. Did this woman's husband welcome you there; was he 
glad to see you? 
A. No. In either case he wanted to know what we were do-
ing there, what right "re had up there, and he had a lot of 
questions to ask, and we told him we were sent there on com-
plaint, that the neighborhood around there was all 
page 24 ~ up and somebody had made complaint, and he or-
dered us out. · 
Q. What time of night was that, Sergeant Y _ 
A. If I remember correctly, it was after 12 o'clock. 
Q. Was there anything in the neighborhood to indicate that 
the neighbors were up? 
A. Yes, people out on the front. 
. CROSS EXAJ\IIIN.A.TION. __ 
By ~fr. Martin : 
Q. Sergeant, you said on the first occasion he said the 17 
year old girl was "Right in there"? 
A. Yes, that is the remark he made. 
Q. There was not anything hidden about it, was there? 
A. I don't know. 
Q. He didn't say anything about the Juvenile Court hav-
ing put the girl there, that she was living there 1 
A. No. 
Q. And you didn't make any inquiry about it? 
A. Nl). 
Q. On the second occasion he told you he had struck her and 
that he would tell you why 1 
A. He did what? 
Q. He told you he had struck her and would tell 
page 25 ~ you why? 
A. He told me on both occasions he had strucl< 
her.-
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Q. He said he would tell you why 1 
A. He said he 'vas out riding and she pushed him. 
Q. And you told him you didn't want to know anything 
more about how it happened V 
A. I did. 
Q. That he could tell the court? 
A. I told him I was not trying the case, but that I was out 
there on a complaint. 
Q. You didn't arrest him on either occasion, did you Y 
A. No. 
Q. You said that on the second occasion, to the best of your 
recollection, the lady had some mark on her face Y 
A. Yes. 
Q. What sort of mark was it 1 
A. I can't just remember clear now. It seems to have been 
kind of a skinned place there and red like. 
Q. She was complaining of her face 1 
A. She had her hand up to her face. 
Q. Had her hand up to her face 1 
A. Yes. 
Q. You could see something on the face you thought was 
bloodY 
A. I don't know how it happened. 
page 26 ~ S. ETifERIDG E, 
sworn on behalf of the complainant, testified as 
follows: 
By Mr. Daughton: 
Mr. Daughton: Mr. Etheridge's testimony corroborates the 
evidence of Sergeant Holschmaker. . 
Mr. Martin : I think that he had better testify. 
By Mr. Daughton: 
Q. Give the stenographer your full name. 
A. S. Etheridge. 
Q. You are a member of the Norfolk Police Department Y 
A. Yes. 
Q. How n1any calls have yon answered to the Toler home, 
Mr. Etheridge? 
A. Two. 
Q. Do you recall what the argument was about on both of 
those occasions 1 
A. Trouble between the husband and wife on both occa-
sions. Q. Did you ever hear 1\{ r. Toler 1nake any admissions a~out 
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having struck his wife or any on her part about having struck 
him! 
A. On the last occasion Mr. Toler admitted having hit his 
wife. 
Q. Did you hear any discussion about anybody else being 
in the house other than the immediate family? 
A. On the first call. 
page 27} Q. Just what was that? 
A. There was a lady there and they said the ar-
gument started over Mr. Toler and the lady used to go out 
· driving, and ~1:rs. Toler refused to let them go that night and 
they got in an argument, and what happened I don't know, 
but he also said the lady was in the next room and that was 
none of our business. 
Q. None of your business 7 
A. None of our affairs. 
Q. Was there anything in the neighborhood to indicate that 
the people out in the immediate neighborhood had been 
aroused? 
A. There was at least 25 people around there. The whole 
neighborhood was alarmed. 
Q. He admitted frankly he had struck her? 
A. Yes, he _ did. 
CROSS EXAMINATION. 
Bv Mr. Martin: 
"'Q. That is on the last occasion he admitted he had struck 
her? 
A. Yes. 
Q. He told you why, did he 1 
A. Som-e argument, I think, over the children, but 
page 28 } I wouldn't be positive. · 
Q. He had struck her one blow on the arm' 
A. He said he had struck her, but I don't know where. 
Q. Did she sho\v any signs of being struck 7 
A. One or two bruises on her. To the best of my knowl-
edge, I think she had one on her shoulder. 
Q. On her shoulder? 
A. And on the arm. 
Q. Did you look at them? 
A. No. 
Q. The one on the left-hand side of her shoulder 7 
A. Yes, sir. I wouldn't -be positive. 
Q. If ow about her face? · 
A. I wouldn't say whether her face was bruised, or not. 
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Q. On the first occasion they said that there was a woman 
in the home, iri the next room~ · 
A. Yes. 
Q. On that occasion he didn't admit having struck herY 
A. There wasn't anything said about being struck. 
Q. Nothing said about being struck on the first occasion by 
anybody¥ 
A. No, not to my knowledge. 
Q. You were right along with the other officer f 
A~ Yes, sir. 
Q. Right together Y 
A. Yes, sir. 
page 29 ~ Mr. Daughton: The cornplainant rests. 
IRA B. WifiTE, J n., 
sworn on behalf of the defendant, testified as follows : 
By Mr. Martin: 
Q. Your name is Ira B. White, Jr., is it not¥ 
A. Yes. 
Q. What is your connection with the Juvenile Court? 
A. Adult probation officer. 
Q. Were you in that position and present on the 26th of last 
month when the matter of Mr. and Mrs. Toler came up on 
some warrant or petition, a warrant, I believe it was, for as-
sault and battery against Mr. Toler? 
A. I was. 
Q. Was that a warrant for assault and batteryf 
A. A warrant sworn out ··by l'Irs. Toler charging her hus-
band with assaulting and beating his lawful wife, said Kath-
-ryn Toler. 
Q. What happened to the caseY 
A. Dismissed. 
page 30 ~ Q. By Judge Cochran? 
. A. By Judge Cochran. 
Q. He is no'v out of the city, having gone to Europe f 
A. Yes. 
Q. On that occasion were both the husband and wife pres-
ent in your presence and in the court's and counsel's pres-
ence? -
A. Yes. 
Q. On that occasion did the lady, or not, refuse to he recon-
ciled? 
A. She did. . 
Q. Did the husband consent to be reconciled? 
A. Yes. He stated the best thing for the children 'v~s to 
keep their home with the mother anu father. 
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CROSS EXAl\IIINATION. 
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By Mr. Daughton : 
Q. You say this case was dismissed by Judge Cochran. 
Isn't it true that you, Mr. Swartz, myself, Mr. Toler and Mrs. 
Toler talked over this thing downstairs in the presence of 
Judge Cochran and that I asked that the warrant be dismissed 
and it was agreed it would be dismissed, and that Mrs. Toler 
had started away from the Courthouse and had. gotten away 
from the Courthouse when Judge Cochran said he 
page 31 ~ wanted to hear it Y 
A. Yes. 
· Q. And it was after that we said we 'vanted it withdrawn . 
.A. Judge Coch;ran insisted upon hearing the evidence be-
fore he dismissed it. 
l\IELVIN AUGUSTUS TOLER, 
the defendant, being first duly sworn, testified as follows: 
By Mr. Martin: 
Q. Your name is 1\IIelvin Augustus Toler? 
A. Yes. 
Q. Ho'v old are you 7 
A. I will be 30 years old in August. 
By the Court: 
Q. How old? 
A. Thirty. 
By Mr. lfartin: 
Q. Where do you work¥ 
A. Virginian Railroad. · 
. Q. How long have you worked with them' 
A. Twelve years last-eleven years last July. 
Q. Where is your office, in what building¥ 
A. Union station, room 529. 
page 32 } Q. What is your salary there 1 
A. $133.00 and some few cents. 
Q. In what capacity do you work¥ 
A. Statistical department. 
Q. Are you attempting to get a promotion in the Reserves? 
A. Yes, sir. If I pass my examination and complete my 
course that I am attempting, I am anticipating going in the 
Navy. 
Q. 'Vhen does your examination come on? 
A. In September. 
Q. How much would that increase your wages or salary? 
A. It would increase it to $183.00 a month. 
Q. Your two children have already been described by your 
'vife. They are three and five, I believe, are they not? 
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A., Yes. 
Q. Regarding the trouble between you and your wife, some-
thing was said by her about a 17 year old girl that lived in 
the house a while. How did that girl happen to come there~ 
A. I think the girl was 16 years old. She was living with 
my sister. Mrs. Wainwright put her with my sister, and Mrs. 
Wainwright said she would have to move her on account of 
the girl's mother was trying to get in touch with her, and 
·Mrs. Wainwright said-
1\i:r. Forwood: I don't think what Mrs. Wainwright said is 
admissible. 
page 33 ~ The Court: They have been talking about the 
girl being there. 
The Witness: She was under l1rs. Wainwright's jurisdic-_ 
tion. 
Mr. Martin: We are not tryin~ to prove the truth of any-
thing that lirs. Wainwright sa1d but merely the circum-
stances. 
M:r. Daughton: Will your Honor excuse me now1 I have 
another hearing. 
Note: At this point 1\{r. Daughton was excused. 
Bv ~fr. Martin: 
·Q. Did Mrs. W a.inwright ~pprove of the Juvenile Court 
putting her there f 
A. Yes, with my wife's consent. 
Q. Did your wife have any objection to it Y 
A. No. 
Q. About how long did the girl stay there 1 
A. About three weeks, I think, three or four weeks. 
Q.· What year was that, the early part of this year, or 
when? 
A. Yes, sir, the early part of this year. 
Q. After three weeks, what happened to the girl f 
A. My wife-the girl was playing hookey from school one 
day and I came home one night and said, "Nellie, did you 
go to school today f '' And she said yes, and the next day I 
came home and there was a card there from school 
page 34 ~ saying that Nellie "ras out of school that day, and 
my wife showed the card to me. I didn't say noth-
ing. I didn't want to ruin the girl's supper by saying any-
thing to her until after she l1ad supper, so after supper I got 
the card and said, ''Nellie, did you tell me you ·went to school 
yesterday?'' And she said, ''How do you know I didn't?'' 
And I showed her the card. I allowed her to have dates every 
Friday night. 
Q. Allowed her to have dates f 
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A. Yes, sir. 
Q. On Friday nights? 
A. Yes, and this was on Tuesday that I asked her did she 
go to school and she said yes; and she asked my wife could she 
go over to my sister's for a while if I went over, and my 
wife said she had no objection, and when I came home she said, 
"Are you going to your sister's tonight1" And I said yes, 
and she said, '' Can I go with you f'' And I said yes.. vV e went 
over .and stayed over there between an hour or two hours, I 
would not say one hour or two hours, and come on back, and 
my wife said when we got back, ''Why were you speeding so 
fast coming up the street?" And I said, "I am in the habit of 
driving fast. I drive fast all the time, but I didn't exceed the 
speed limit, kept within it". There was nothing else said that 
night, and the next night I came home and got this card. I 
told Nellie she could not have a date, that she would 
page 35 } have to call up and break her date. I said, ''Have 
you been across the street and used· the telephone f'' 
And she said no. I said, "Have you been next door and used 
itf" And she said no, and I said, ''Wait until you come home 
tomorrow night and I will go with you to the store to call up 
and break your date'', and I went over to my sister's that 
nigllt and when I came back my wife had let Nellie go out walk-
ing with another boy that lives in the neighborhood and I asked 
her why did she do that, that I didn't think it was right to let 
her go after she played hookey from school and after I told 
her she could not have a date for three weeks. The next night 
I came home and after we ate supper I asked her could she go 
across the street and use the phone, and she said she didn't 
like to, that she had never been over there to see the people. 
I said, '' Get ready and I will take you to the store''. I told 
1ny wife we would be back in five or ten minutes. My wife was 
ironing on the ironing board. My wife said, ''Do you think I 
am going to put up with this stuff, your running about here 
any time you want toY'' I said yes-we got in a hot argument, 
and my wife did· scream and holler, and she usually hollers and 
screams and gets excited and falls out and says I hit her. On 
this night she did the same thing. 
. Q. Did you hit her? 
A. No; sir, I didn't hit her that night 
page 36 } · Q. Why. w~uld she scream? 
· A. She IS JUSt that temperamental. I have wit-
nesses of that to testify that she has a temper. 
Q. Was that the first night the police came Y 
A. Yes, sir. · · . 
Q. One of the officers said you admitted hitting her that 
night, but the other one said. nothing was said about it .i 
· A. He did, yes, sir. · · 
28 Supreme Court of Appeals of Virginia. 
Q. Vi as anything said about it? 
A. She said I hit her and I denied it, and I told her I was 
going to put her out if she didn't stop accusing me and nag-
ging me all the time. I told her it was doing my children no 
good and me none. . . 
Q. This 16 year old girl, did you get her to l~ave 1 
A. I went out and called up Mrs. vV ainwright that night and 
she was sick in bed, and the next day the girl left and called 
Mrs. Wainwright herself and a .n1an came around and got her. 
Q. Was there anything wrong between you and the 16 year 
old girl Y 
A. No, sir. I treated her like I "rould have someone treat 
my child. . 
Q. On the 12th of June, I believe, the last thne the officers 
came, tell the Court what happened at that time. 
page 37 r A. The 12th of June Y 
Q. I thinlr I have the date right. The last time 
the officers came; the 17th of June, it may have been'¥ 
.A. I am taking a special course in the Naval Reserves and 
I have to pass it before I can get anything. I have to take 
the same examination the fellows coming out of the Academy. 
I went home that night, and Wednesday afternoon my sister 
called me up, the one who lives in Portsmouth; and asked.me 
if my children could come over there the next day, that her 
little son was having a birthday, and said would it be all right 
with Kitty, my wife, and I said, ''When I go home I will ask 
her", and she said, "If it will be all right with her'', my sis-
ter who lives in Coleman Place would come by and take them. 
When I went home I said, ''Kitty, will it be all right for them 
to go to Portsmouth tomorrow''' And she said, "'Vhat for?" 
And I said, ''.My siste1· is giving a birthday party for Albert". 
She said, ''I can't keep them dressed all day''. I said, ''I will 
go over to my sister's and ask her what time she will be by' 
here for them'', and I went over to my sister's in Coleman 
Place and it so happened that she was sick and I said to her 
---she said she didn't like to go but if my sister would put it 
off until the following Sunday-
Q. Who said that? 
.A. Lucy, the one who lives in Coleman Place. I said, ''Well, 
I will go and call up and see if it will be all right 
page 38 ~ to postpone it and then we can go together". She 
said all right. I said, "If it is agreeable to her to 
postpone it, I won't come back here to tell you'", and I called 
up my sister in Portsmouth and she said it would be perfectly 
ail right to postpone it, and T decided I would go back to my 
sister's to ten her, and I went over and told her it would be 
all rig-ht to postpone it until Sunday, and I didn't stay there 
over five minutes, and went home about eight o'clock. I 
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usually study out in the kitchen w·here I can get away from 
the children. My wife never puts them to bed before be-
tween nine and ten o'clock at night, and I went out and picked 
up the paper, and my wife was still in the ldtchen, anQ. started 
to read, and Joan said she ·wanted a glass of water. I told 
Juanita to go in the bathroom and get Joan a g-lass of water, 
and she was lcind of slow in moving and I said, ''Did you hear 
what I said Y '' ..And she got up and 'vent in the bathroom, 
and Juanita slapped Joan in the face and I said I was going 
to scold her, and I 'vent in and brought her out and she started 
to lay down and I said, ''Sit there and not lay down'', and my 
wife heard the statement and come walking in the room and 
she said, "You won't stay around here long enough to make 
them mind you". I said, "They are going to mind me". So 
she turned off and 'vent do,vn in the kitchen, and I said to 
Juanita, ''Come back here''. She had started out. She 
called Juanita to come in there. Juanita got up and started 
crying, and she went on in the bathroom, and I 
page 39 ~ went in the kitchen and started to take the iron 
off the ironing board, and I had three big books 
that I was studying. I study in the kitchen where it is better 
light and quiet. She come out and said, ''I have not finished 
ironing and I am going to finish tonight". It was about 
twenty minutes past or eight-thirty then, and I said, "Why 
can't you wait and finish tomorrow?" And she said, ''I am 
going to finish up tonight''. I looked in the sink and the 
dishes were still in there and I said, "You have got to ,wash 
the dishes, too, have you?'' And she said, ''Yes, and I am 
going to do that~' and I said, "What makes you so G. D. 
contemptible?'' And she turned around and hit me on my 
back. This was in the kitchen. I thought the best thing for 
me to do was to get up and go out. I have done it many times 
when I didn't want to get in an argument. I went in the din-
ing room, and she drew back and hit me again and I said, 
"Kitty, don't hit me again"· So I went over to the radio and 
cut it down and was going for my hat and coat and she hit 
me again and pushed me, and when she did I lost my head 
finally and hit her, and if I had hit her hard I would have 
drove her through the wall, but when I turned around to see 
what she was doing I pulled my blow and touched her on the 
arm, and it was such a surprise to her that she didn't kno·w 
what to do and sat down. I didn't knock her down 
page 40 ~ but she sit down, and was hollering and screaming 
all the time we were in the kitchen and there were 
people all out on the street, and as soon as I hit her or went 
through the motion of hitting her I went on the back porch 
and the people were standing all around there. She has got 
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the neighbors so that if they see me coming down the street 
they turn their back on me to keep from speaking to me. 
Q. How many times did she strike you before you hit her· 
once7 
A. Four times. 
Q. You had left the kitchen and gone in the dining room 
or where the radio 'vas before you hit her? 
A .. Yes. My wife went across the street saying her arm 
was broken. She "ras telling th~ people that her arn1 was 
broke and they called the police. 1\IIy wife comes back and 
went in the bedroom and put the children to bed, and I was 
·sitting there in a chair reading the paper and I heard the 
radio cars there. I heard the police officers come in the door .. 
They didn't knock but just opened the door and walked in and 
I met them at the head of the stairs. They said1 ''What is 
·going ori here¥'' And I said, ''Just about the same thing as 
it was before'', and they were standing on a platform that 
goes in the dining room, and my wife came out of the bed-
room and said, "He hit me". I said, "You are damn right 
I hit you, and I will hit you again if you hit me'' .. 
page 41 ~ I said, ''You hit me four times. Tell the police 
that". The policeman turned around and said,. 
"Do you know what I think of you'" He said, "Not much".· 
I said, "Maybe I don't think so much of you''. l-Ie argued 
back and forth with me and when he started out I said, '' Mis-
ter, you better knock when you come back here again". He 
said, ''I don't have to'', and I said, ' 'If you don't think so 
just open the door and come back'', and he said, ''If I come 
back here again I am going to lock you all up''. 
Q. Is that the first time you ever struck her f 
A. That is the first time. 
Q. She said something about previous trouble with you. 
Was there any previous trouble between you and her' 
A. We have been married seven years next February, and 
fpr the first six months we got along fine, and shortly after 
that I came home one night, and we was living with her peo-
. ple, and she asked me where did I eat that day. I said, ''I 
ate in Parks Restaurant'', and I asked her why and she said 
that "Ida'', her aunt, "told me she saw you in the Peoples' 
Service Drug Store eating your lunch and flirting with girls 
in there", and I said, "It is not so",.and she admitted, or 
said, ''I don't believe it anyway'', and since that time she has 
leaned more to her mother and aunt, and about every six 
months after that-shortly after that we moved out. 
Q. Of her people's house' ·. 
A. Yes, sir, and we moved over to my people. 
vage 42 ~ My first child "ras born at my mother's, and after 
that was born we moved away from my people. I 
Melvin A. Toler v. Kathryn V. Toler 31 
found we could not get along with her people or my people, 
and we lived together at different places, and she would stay 
there about six months and decide she had to go home and 
live with her n1other, and would stay there two or three 
weeks. 
Q. Where would you be living! 
A. Right at home where I was paying renl 
Q. She would take the children and herself and go to 
her mother's~ 
A. Yes, and stay two or three weeks and I 'vould go over 
and ask her to come back, and 'vould get down on my knees 
almost, for the child's sake, and ask her to come back and 
she would finally make up her mind to come back. Last sum-
mer she decided she would take a vacation and go home. In-
fantile paralysis was raging around here and she would take 
my children and go out on the street and mix them with other 
people, and would take them down to Ocean View and mL~ 
them down there, and I asked her not to do that but to keep 
them away from crowds. She didn't. pay me any mind, but 
would take them anyway. At that time I said, "Kitty, if you 
ever go to your mother's again you are going to stay ·there", 
so she finally decided to go back home again. About nine or 
ten months ago-we have been having arguments right along 
about once a month, and we had a big argument 
page 43 } about nine or ten months ago and I stopped hav-
ing relations with her, and going over to her moth-
er's one day she said, "Why have you stopped'''' And I 
said, ''Kitty, as long as you continue to nag and accuse me of 
things that you are doing I am not going to take a chance 
on having any more children. It is not doing my children, 
me or you any good''. She said, ''If that is the way you 
feel about it we will call it quits". I said, "Very well". 
After we got to her mother's and she got out of the car she 
said, ''Do you still feel the same way 1 '' And I said that 
I did, and ·we talked a few minutes and she said, ''I 'vill try 
to do better". I said "I will come back tonight". "\Vhen 
she left home she intended just to spend the day and that 
night, and we went on just like man and wife and started 
having relations again, and shortly after that she started ac-
cusing me again of this, that and the other. She accused me 
of a thirteen or fourteen year old kid. If I would go down 
to the bowling alley she would say, "You ·would take her 
do'vn there'', and she accused me of Ida Simmons, your 
champion bowler. She is always accusing me and nagging. 
Q. If the children were given to you how would you take 
care Qf them; how would you look out for them~ . 
A. My mother will take care of them, or my sister. 
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. Q. You live in the same house with them Y 
A. Yes. Let me tell you this, her mother could not get 
along with her husband and her aunt could not 
page 44 ~ get along with hers. 
Mr. Forwood: That is not pertinent. 
Mr. Martin : I guess it is not. 
The Court : No. 
CROSS EXAMINATION. 
By Mr. Forwood: 
Q. You say this is the only time you ever struck your wife Y 
.A. Yes. 
Q. You heard the two police officers testifv, didn't you f 
A. And it was very contradictory, yes. .. . 
Q. They came up there on two different occasions, did 
they notY 
A. Yes. 
Q. You say on the last occasion that they came up there 
that you had, as a matter of fact, struck your wifeY 
A. Yes. 
Q. On the first occasion you denied having struck her f 
A. Yes. 
Q. You heard the officers both testify that you admitted 
having struck her~ 
A. No, one did and one said I didn't. 
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about it. 
Mr. Forwood: He said he didn't hear you. 
Mr. Martin: He said not anything was said 
By Mr. Forwood: 
Q. After you and your wife began having relations to-
gether, how long did that continue~ 
A. We had relatione. up to a month and a half or two 
nwnths ago. We have had relations since I moved out into the 
other bedroom. You lmow it is not healthy 'for four people 
to sleep in one bedroom. 
Q. How long has it been since you and your wife occupied 
the same bed? 
A. You mean to sleep or what 1 
Q. As a regular thing? In other words, I want to get e&· 
tablished in the record when you and she ceased to live as 
man and wife the last time. 
A.. I will say between a month and a half and two months 
ago. 
l\1:elvin A. Toler v .. Kathryn V. Toler 33 
Q. \Vhat were all of these numerous quarrels you and she 
h:ad! 
A. She would continually accuse me of something that 
would never enter my mind, and she V{ould holler and scream 
and get my children to hollering and screaming. She never. 
sent my children to Sunday School, and she keeps them up 
to between nine and ten every night so she can sleep late~ 
and never gets up or fixes my breakfast. 
Q. Do you go to Sunday School Y 
page 46 } A. No. 
Q. Church~ 
A. No. I have been. 
Q. Did you ever ask her to get the children ready and let 
you take them to Sunday School? 
A. Yes. 
Q. And she refused to let you do it? 
A. She said no, and she had the people around the neigh-
borhood so they "rould not speak to me, and said it was not 
right for me to take my children? 
Q. You are trying to impress on the court the idea that 
you never did anything wrong and that your wife and chil-
dren and all the neighborhood were against you? 
A. No, sir. I have witnesses out there. 
Q. Is that- what you want the court to understand? 
A. No, sir. There is no one perfect. 
Q. You say the neighbors would not speak to you 1 
A. If I walked up they would turn their backs, only the 
people who lived down below us. 
Q. How 1nany times did you go out with this girl that 
stayed at the house? 
A. 'Vhat do you mean, go out with her? 
Q. I mean take her out? 
A. \Vith my wife's permission? 
Q. I mean ·with or without your wife's permission 1 
A. Two occasions-one occasion. 
page 47 r Q. Were you right the first time or was it two 
occasions? 
A. No, sir. I started out one time and that is the night 
the argument started. . 
Q. The argument started because you were going to take 
her out to cancel her date? 
A. Yes. 
Q. vVbo did ~Irs. Wainwright consult before this child 
was brought to your home? 
A. She consulted my wife and myself. 
Q. Did your "rife look after this girl while she was there f 
A. I don't just get what you mean. 
Q. She was there more or less as a foster child? 
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A. Yes. 
Q. And it was the intention of ~irs. Vl ainwright that your 
wife would act as a mother to her 6l 
A. Yes. 
Q. And you say she did or did not act in that capacity to-
wards herf 
A. She did not. 
Q. In what way did she act 1 
A. When she accuses me of that girl she didn't act in a 
mother's capacity because she had no right to. 
Q. What did you mean when the police officers were up 
there and you admitted there had been some complaint about 
the girl 'vho was in the other room 1 
page 48 ~ A. I didn't make any such statement as that. 
Q. So the police officers are wrong in that part 
of their testimony, too ¥ 
:A. Yes, they are ·wrong. Mr. Holschmaker is wrong in his 
testimony, and as an officer of the law-
Q. Will you kindly tell us just "'\vhat portion of the police 
testilnony was correct and what part wasn't~ 
A. Mr. Holschmaker knew the child came from the Chil-
dren's Bureau, and if I made such a. statement as that it looks 
as though he ·would have interceded right then to have the 
child taken away and placed in other hands. 
Q. I think you have contradicted pretty nearly everything 
they testified to Y 
A. The officers contradicted themselves. 
Q. What¥ 
A. The officers contradicted themselves. Neither one told 
the same thing. 
Q. The record will make that clear. Did either of those 
police officers testify to anything that was true 1 
A. When they said I said I hit her, that is true. 
Q. What did your wife strike you withY 
A. Her fist. 
Q. Where did she strike you Y 
A. On my hack. 
Q. Did it hurt you 1 
A. No, and I didn't hurt her. There "'\vas no 
page 49 r bruise, and I have a letter from the doctor say-
ing there "'\Vas no bruise on her whatsoever, and no 
mark. 
Q. \Vhich doctor did you have the letter fr01n Y 
A. My family doctor. 
Q. Who is your family doctor V 
A. Dr. Rogers. 
Q. Did you bring Dr. Rogers aroluld here today? 
A. No. I have a memorandum here, if you want to see it. 
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Q. I don't want to see it. 
A. It is his signature. 
Q. I can't help it. If you want to get what he said, bring 
him down here. -You have a right to do that. 
A. It ·was signed for the Domestic Relations Court. 
Q. This is not the Domestic Relations Court. I don't lmow 
whether you have made clear just what all of these argu-
ments were about1 or not, unless you mean she was always 
accusing you of so1ne other 'voman 1 
A . .Accusing me of some woman continually and finding 
fault with everything I did. 
Q. What were the things she found fault with 1 
A. If I corrected mv children I was wrong in that, and she 
said she helped me with my lessons. I asked her on two oc-
casions to help me. The first time I ever asked her she 
said-she came out in the kitchen and ·was explain-
page 50 r ing it to me and I could not see it the way she 
was explaining it and I asked her to be more thor-
ough with it, and that made her mad and she said, ''If you 
don't like the way I am telling you, get someone else'', and 
I said, ''All right". I said, "I will never ask you again", 
and that went along about six months and we got along pretty 
good, and I would 'vrite my lessons off and get some stenog-
rapher down at the office to type them out. They had to be 
typewritten. 
Q. Ho'v long have you been taking those lessons? 
A. In September will be two years. 
Q. Do you study every night Y · 
A. No. No one can and work. 
Q. I am not asking you what everyone can do. 
A. No, sir. I cannot study every night. 
Q. How many nights do you study? 
A. I haven't studied any in about six weeks. 
Q. Prior to that time, prior to the time this suit was 
started, how much did you study? 
A. Some nights I would study every night, sometimes two 
weeks, all depending on how I felt. 
Q. \Vhen you were not studying, what were you doing? 
A. What do you mean by ·wha.t was I doing? 
Q. I 1nean what 'vere you doing and where were you? 
A. Some nights I was home and some nights I was out. 
Q. The nights you were out, whom were you with T 
A. Myself. I think that is a very unfair ques-
page 51 r tion. I could not tell you. Some nights I ·went 
to Portsmouth and some nights I would go down-
to,vn to the bowling alley or the pool room and shoot pool. 
Q. What I am trying to get at is this: it seems that one of 
the items that caused considerable trouble between you and 
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your wife was the correction of the children. I understand 
you worked all day~ 
A. Yes. 
Q. And most of the nights when you "rere home you 
studied, and I gather from what you said that the other 
nights you were out Y 
A. I would go out. Lots of nights I didn't want to go 
out. 
Q. I am trying to find out how much time you spent with 
the children? 
A. I took the children over to City Park and 'vould take 
them out to Portsmouth on Sunday, and would take them 
downtown some nights. 
Q . .All of those times that you and your wife have been 
separated, why have you been separated during those times~ 
A. She "rould just get mad and say she was going to her 
mother's and go to her mother's. 
Q. You had nothing to do with it~ 
A. I didn't drive her off, no. There was always a place 
there when she got ready to come back. 
Q. Every time you and she had a quarrel and 
page 52 ~ you and she separated, it has always been her 
fault? 
A. Well, I always went to her and asked her to come back. 
Q. You won't say it has been her fault every time you had 
a quarrel1 
A. Yes, I will say it is her fault. If she would be willing 
to give and take and 'vould not run home to her mother every 
time that she makes up her mind, it would not be that way. 
Q. The only time you struck her was this last time when 
she struck you four times in the back? 
A. That is right. , 
Q. Do you know where this girl is now that used to be at 
your house? 
A. I beg your pardon Y 
Q. Do you know 'vhere this girl is that used to be at your 
house? 
A. No, I don't, but you can get in touch with Mr. vVbite or 
Mrs. Wainwright and they can inform you as to where she 
lives. 
Q. I want to ask you this question: Mr. Martin asked you 
'vhat you would do with those children if you had them and 
you said put them either with your mother or your sister. 
Do your mother and sister live at the same place Y 
A. No, sir. Either one will take care of them. 
page 53 r Q. Who is at your mother's home¥ 
A. ·Who is at my mother's home? · 
Q. Yes. Who lives there T 
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A. My mother, my father, and at the present time my sis-
ter and her child are there. 
Q. That is not the sister you meant when you said the chil-
dren could live at your mother's or sister's~ 
A. No. The other sister is living in Coleman Place. 
Q. How many children has she? . 
A. She has three, and she is boarding three girls from the 
Children's Bureau at the present time. 
Q. How many children in your mother's home f 
A. Just one. 
Q. Does your sister and her husband live together Y 
A. Her husband is in China and my sister is leaving in 
September to go to China. · 
Q. I-I ow old is your mother? 
A. Fifty-two. 
Q. Is your father living? 
A. Yes, sir, and works in the Navy Yard. 
Q. They live where Y 
A. In Portsmouth. 
page l54 } JOHN CROCKFORD, 
sworn on behalf of the defendant, testified as fol-
lows: 
By Mr. Martin: 
Q. Tell the Court, please your name and where you live. 
A. John Crockford. I live at 108 E. 26th Street. 
Q. Do you 'lmow Mr. and Mrs. Toler who sit here 7 
.A. Yes. 
Q. How well have you lmown that family? 
A .. I have Imo·wn them about five years since I first knew 
them. They come to live with me. 
Q. Where did they live with you Y 
A. Upstairs in my home. 
Q. Where was that? 
.A. I beg your pardon? 
Q. Is that where they live nowY 
A. No, sir, they don't live with me now. 
Q. When was that they lived with you in the same apart-
ment7 · 
A. It is about five years ago. 
Q. How long did they liv~ with you Y 
A. About five months, sir. 
Q. Will you tell the Court the kind of husband and father 
Mr. Toler was ·when they lived with you~ 
A. Yes, sir. · 
Q~ Tell him.· 
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A. He was about one of the best husbands I 
page 55 ~ knew in the house with anyone. I have never seen 
him out of temper, have never seen him lose his 
temper. He would get up and get his own breakfast and go 
out to work and come home at night and get his own supper. 
Q. Get his own supper? 
A. Yes, sir ; no body home. 
Q. \\There was his wife Y 
A. She was supposed to be gone to her mother's. 
Q. You are no kin to these people, are you 1 
A. I beg your pardon Y 
Q. You are no kin to these people¥ 
A. No, sir. Mr. Toler is about one of the most even minded 
men I know, very even minded. I have never seen him in a 
bad way. 
CROSS EXAMINATION. 
By Mr. Forwood: 
Q. You say they lived ·with you about five years. ago f 
A. Yes, sir. 
Q. Where did they live, in the same apartment or a sepa-
rate apartment? 
A. No, they lived upstairs and we downstairs. 
Q. They lived on the second floor f 
A. Yes, sir. 
Q. How do you know Mr. Toler got his own 
page 56 ~ breakfast Y . 
A. I know very well he did because Mrs. Toler 
wasn't up. 
Q. How do you know that Y 
A. Well, Mr. Toler told us he got his own breakfast. I 
know for a fact he got his own supper many nights, pretty 
near every night. 
Q. "What you know about his breakfast is what Mr. Toler 
told youY 
· A. Yes. Of course, I didn't go in their apartment. You 
understand that. 
Q. And the only reason you know he must have gotten his 
supper is that Mrs. Toler was not there f 
A. She had gone out, yes. 
Q. Do you· work Y 
A. Not lately I haven't worked. 
Q. Were you working five years ago f 
A. Yes. 
Q. What 'vere your hours of workf 
A. I was in the Boys' Club of Norfolk on Freemason 
Street. 
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Q. What time would you get home in the evening f 
A. Five o'clock. 
Q. How did you know Mrs. Toler was out? 
A. When there are only tw.o people living in the house 
you can always tell when they go out because they are sup-
posed to shut th~ door. 
. Q. You were not there' 
page 57 } A. Yes. 
Q. When they went outY 
A. Many times I was. 
Q. How frequently was it that you lmew she went out f 
A. I think she 'vent to her mother's every day and never 
troubled about her husband coming home at night. That is 
my version of it. Mr. Toler was very mild over it and took 
it better than a good many men would take it. 
Q. Did he complain about it at allY 
A. I beg your pardon Y 
Q. Did he make any complaint about it? 
A. No, he didn't make any complaint about it. 
Q. As far as- you know he was perfectly satisfied if his 
wife went out? 
A. Yes, he took it all in good heart, better than I can take 
it and I can assure you. 
Q. Did they have any children at that time Y 
A. No, sir. On one occasion, Sunday morning I believe 
it was, if I am not mistaken, I heard Mrs. Toler screaming 
upstairs and my wife said, "They are falling out", and Mr. 
Toler came downstairs and my wife said, ''What is the mat-
ter, Mr. Toler, and are you falling outY" And he said, "No. 
Don't take any notice, Mrs. Crockford, because my wife has 
got a hole in her hose and she could not go to her mother's 
• today and she is screaming. She is very hysteri-
page 58 ~ cal". 
Q. He didn ~t tell you how she got the hole in 
her hose? 
A. No. 
LUCY C. BRUNE, 
sworn on behalf of the defendant, testified as follows : 
By Mr. Martin: 
Q. Your name is Mrs. Lucy C. Brune? 
A. Yes. 
Q. You are a sister of Mr. Toler? 
A. Yes. 
Q. Are you familiar with his married life to some extent? 
A. I naturally am, yes. 
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Q. Please tell the Court the kind of husband and father 
he has made in his domestic relations. 
A. Well, I have always found him to be as good as any 
husband and father could be. 
Q. What sort of temper has he got, a high temper or what Y 
A. He has always been kind and considerate, and as far 
as his temper, he never shows it that I know of. 
Q. What kind of temper has his wife? 
A. Well, she is temperamental and high-strung. 
p~e 59 r Mr. Martin: The witness is with you. 
. Mr. Forwood : No questions. 
~IRS. S.ARAII ELIZABETII STANTON, 
s"rorn on behalf of the defendant, testified as follows: 
By Mr. Martin: 
Q. What is your whole name Y 
.A. Sarah Elizabeth Stanton. 
Q. Where do ·you livef 
A. 622 W. 37th Street. 
Q. Do you know Mr. and Mrs. Toler and their children Y 
A. Yes. 
Q. How close did you live ~o them and how close have you 
been thrown with themY 
A. On October 1st, 1932, they came to my house and rented 
an apartment. 
Q. How long did they rent an a:eartment in your place Y 
A. They stayed there until April, six months. 
Q. Six months Y • 
A. Yes. 
Q. During that period did you see them constantly, or not Y 
A. Every day. · 
Q. Tell the Court the kind of man that 1\Ir. To-
page 60 ~ ler was? 
A. vV ell, he was, as far as I could tell, a very 
nice man, very good, a good provider for his family, and was 
always ready to do anything when called upon. 
Q. What about his conduct towards his wife and children, 
as far as you could see it? 
A. As far as I could see, there was nothing in the way. He 
was a very nice man. 
Q. Did his wife leave him while they were at your house, 
or not? 
A. Yes, she 'vas gone for three weeks. 
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CROSS EXAMINATION. 
By Mr. Forwood: 
·41 
Q. Do you know why she leftY 
.A. She said she was going to her mother,s to wean her 
baby. 
Q. Whatf 
A. To wean the baby. 
Q. They lived in the same apartment you did Y 
A. They rented my upper apartment. 
Q. You lived on the first floor and they lived on the second 
floor? 
A. Yes. 
Q. As far you know, they got along all right? 
.A. No, sir. 
page 61 } Q. They didn't get along all right; is that what 
you mean? 
.A. No, they didn't get along. · 
Q. Any disturbance caused was her fault, as far as you 
know? 
A. Well, she "ras continually fussing. Evenings when he 
would come up from his 'vork, by the time he hit the stairway 
I could hear her start in and there would be screeches and 
screams, and the third day they were there I didn't know 
what had happened, I heard such noise upstairs. I didn't go 
up there because it was none of my affairs, and from then on 
it seemed· to be like that every day. 
Q. Do you know what caused any of the sqreaming? 
.A. No, 1 don't because I didn't investigate. 
Q. Did you ever spend any time in their apartment~ 
A. Only in the morning when he would go out and she 
·would con1e out in the hall we 'vould converse in the hallway 
and try to get better-and take the baby out for a wa~k in 
the afternoon. 
Q. So the times you were up there Mr. Toler was not there? 
.A. No. 
Q. How do you know how good a husband he was Y 
.A. From the way he treated her and going in and out, and 
I would hear him ask her to come on and go cer-
page 62 ~ tain places and she would refuse and refused to 
have the baby go wit:tt him. 
Q. You don't lmow what caused these refusals 9 
A. No, I don't. 
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RE-DIRECT EXAMINATION. 
By Mr .. 1\fartin: 
Q. Did you ever see the lady, his wife, get in a rage or 
hysterieal t 
A. I don't know whether you call it hystBrical, or not,. but 
I will tell you there was son1e unusual screams up there oc-
casionally, and fussing and arguing .. 
By Mr. Forwood: 
Q. She didn't do any screaming ·when he '\\•as not theret 
A. No ; everything was quiet. 
H. A. CANTRELL, 
sworn on behalf of the defendant, testified as follows : 
By Mr. Martin: 
Q. Tell the Court, please, your name. 
A. Herman Cantrell. 
page 63 ~ Q. 1\!Ir. Cantrell, did you ever live in the same 
house with or nearby the Tolers? 
A. I lived next door to them, never in the house with them. 
Q. When did you live next door to them Y 
A. Approximately three years ago. 
Q. How long did you live next door to them Y 
A. I will say about eight months. 
Q. During the eight months you lived next door to them, 
I want you to tell the Court the kind of husband and father 
J\Ir. Toler was. · 
A. As far as I know, 1\{r. Toler was a good husband, as 
far as I know. 
Q. What about his temper, has he got a high temper or the 
reverse, or what 1 
A. I can't say I have ever seen the man mad. 
Q. ·What sort of temper has his wife, Mrs. Toler Y 
A. Well, I could not say. I heard her screaming but inso-
far as-that is all I could say. 
CROSS EXAMINATION. 
By l'Ir. Forwood: 
Q. You don't kno'v why she screamed T 
A. I beg your pardon? 
Q. You don't know why she screamed f 
A. No, I don't. 
page 64 r By 1\~Ir. Martin: . 
Q. Do you know whether Mr. Toler took his wife 
around to shows and places~ 
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A. Yes, sir. I have been on beach parties and been to 
shows. 
Q. With him? 
A. Yes, sir. 
Q. And his wife Y 
A. Yes, sir. 
Mr. J\IIartin : We rest. 
IUTHRYN VIRGINIA TOLER, 
the complainant, recalled, testified as follows: 
By Mr. Forwood: 
Q. Did you ever live at your husband's mother's home? 
A. Yes, I have. 
Q. Does she have any business at that home? 
A. She takes in roomers mostly from the Navy Yard, sail-
ors and sometimes their wives. 
page 64A ~ Q. Ho'v big a house does she have? 
A. Ho'v large? 
Q. Y~s. 
A. About 13 rooms. 
Q. How much work does she have to do? 
A. She recently had one of the girls from the home at the 
house, placed there by Mrs. Wainwright, to help her. 
Q. All of these times, Mrs. Toler, that you have been heard 
to be screaming, tell the Court what caused you to scream on 
those various occasions. 
A. Really, there have been so many screams thrown in here 
that I don't know anything about and it is kind of hard to 
say. I probably have screamed the times he struck me. 
I didn't scream over no reason at all. 
I 
page 65 ~ And all of said evidence is hereby made part 
of the record in this case. On motion of said Mel-
vin Augustus Toler and this certificate is signed in due time, 
after it duly appeared in writing that said Kathryn Virginia 
Toler had been given proper notice of the time and place of 
presenting this certificate. 
Teste: This 26 day of September, 1936. 
ALLAN R. HANCKEL, Judge. 
A copy : Teste : 
ALLAN R. HANOKEL, Judge. 
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page 66 ~ Virginia: 
In the Clerk's Office of the Circuit Court of the City of Nor-
folk, on the 3oth day of September, in the year, 1936. 
. . I, Cecil M. Robertson, :Clerk of the Circuit Court of the 
·City of ·1Norfolk, hereby certify that the foregoing transcript 
includes the papers filed, and the proceedings had therein 
in the chancery cause of Kathryn Virginia Toler, Complain-
ant, v. Melvin Augustus Toler, Defendant, lately pending 
in our said Court. 
I further certify that the same was not made up and com-
pleted and delivered until the complainant had received due 
notice thereof and of the intention of the defendant to ap-
ply to the Supreme Court of Appeals of Virginia for an ap-
peal from and supersedeas to the decree of said Court en-
tered on the 30th day of July, in the year, 1936. 
Teste: CECIL M. ROBERTSON, Clerk. 
By -------·-··---· __ , D. C. 
Fee for Transcript $17.85. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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